IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10880
Summary Cal endar

DELORES COOK- ADAIS,
Pl ai ntiff-Appellant,
ver sus
SOUTHWESTERN BELL TELEPHONE COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(97-CV-1629- G

July 6, 1999
Before JOLLY, SM TH and WENER, Ci rcuit Judges.
Per Curiam
In this appeal from the dismssal of her enploynent
discrimnation suit, asserted under Title VII of the Gvil Rights

Act of 1964, 42 U S.C. § 2000e, et seq., and 42 U S.C. § 19811

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Al t hough Cook-Adans’s clains are not entirely clear fromthe
face of her conplaint, the district court assuned, for purposes of
summary judgnent, that she had alleged not only clains of race
discrimnation under Title VII and 8 1981 but also clains of age
di scrim nation under the ADEA, disability discrimnation under the
ADA and intentional infliction of enotional distress under Texas
| aw. As Cook- Adans has failed to advance on appeal any cl ai mot her
than race discrimnation, however, we deem any other clains
abandoned. Koetting v. Thonpson, 995 F.2d 37, 39 n.1 (5th Gr.
1993) .




Plaintiff-Appellant Delores Cook-Adans asks us to reverse the
district court’s grant of sunmmary judgnent in favor of Defendant-
Appel | ee Sout hwestern Bel |l Tel ephone Conpany (“ SWBT”). Cook- Adans
conplains that the district court (1) abused its discretion by
denying her notion to set aside the judgnent to permt the filing
and consideration of a delinquent response to SWBT's summary
judgnent notion and (2) erred in finding her sunmmary |udgnent
evidence insufficient to raise a genuine issue of material fact as
to whether SWBT's proffered reason for firing her was in fact a
pretext for racial discrimnation.

As a threshold matter, we conclude that the district court did
not abuse its discretion by denying Cook-Adans’s notion to set
aside the judgnent. SWBT filed its notion for summary judgnent on
June 4, 1998. Cook-Adans’s response was due 20 days |l ater on June
24.1' The court entered judgnent in favor of SWBT on June 30 and,
on July 1, Cook-Adans filed her notion to set aside that judgnent
to permt the consideration of her late-filed opposition brief.
Seven days later on July 8, the district court deni ed Cook- Adans’s
nmoti on concluding that an unexcused failure to present evidence
that is available at the tine of sunmary judgnent provides a valid
basis for denying a notion to alter or anend.? Cook-Adans nmakes no

contention that the evidence on which she relies in her opposition

IN.D. Tex. Loc. R 7.1(e)(providing that “[a] response and bri ef
to an opposed notion nust be filed wthin 20 days fromthe date the
motion is filed.”).

2Russ v. International Paper Co., 943 F.2d 589, 593 (5th Gr
1991) .




was unavailable at the tinme the district court entered sunmary
judgnent. |nstead, Cook-Adans maintains that a clerical error in
her attorney’s office is to be blaned for her untinely response.
Cook- Adans has cited no authority, however, for the proposition
that the district court’s refusal to excuse this error anounts to
an abuse of discretion.® Consequently, we affirm the district
court’s denial of Cook-Adans’s notion and decline her request to
enl arge the summary judgnent record to include her bel ated summary
j udgnent opposition.

As to Cook-Adans’s second assignnent of error, we have
carefully considered the Menorandum Qpinion and O-der of the
district court in light of the facts revealed by the summary
judgnent record and the |egal argunents set forth in counsels’
appel l ate briefs. Qur de novo reviewof the district court’s grant
of sunmary judgnent dism ssing Cook-Adans’s race discrimnation
clains against SWBT leads us to the sanme conclusions as those
reached by the district court and for essentially the sane reasons.
Cook- Adans has cited no evidence in support of her assertion that
SWBT' s decision to term nate her enpl oynent was notivated by race
rather than poor attendance. As Cook- Adans’s subjective belief
that she was the recipient of discrimnatory treatnent is, by

itself, insufficient to raise a genuine issue of material fact, we

3Cook- Adans cites the Texas Lawyers’ Creed in support of her
contention that SWBT act ed unprofessionally by opposing her notion
to alter or anmend the judgnent. |In addition, she argues that the
district court was obliged to excuse her tardy response given that
the court’s own opinion contains a clerical error. W find neither
of these argunents persuasive.



affirmthe district court’s grant of summary judgnent in favor of
SVABT.
AFF| RVED.



